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Dear Board of Land Commissioners:

The Montana Environmental Information Center believes the appraisal performed by Norwest
Corporation cannot be relied upon to accurately reflect the value of the Otter Creek coal tracts.
The appraisal is deeply flawed. Critical information underlying the assumptions and figures in
the appraisal are missing. The Land Board would be misguided if it were to rely on the appraisal
to determine whether and how to move forward with leasing these coal tracts.

Two supplementary factors make leasing Otter Creek at this time imprudent for a tustee that is
required to equally value present and future beneficiaries. First, the uncertainty over impending
federal regulations for greenhouse gases and carbon sequestration has temporarily depressed the
value of coal nationwide. Second, the appraisal assumes that the State will pay for the
development of the Tongue River Railroad (TRR). This assumption severely deflates the value
of these tracts. The Land Board should wait for the private sector to build the railroad so the
Land Board canrealize the full value of the resource. The appraisal recognizes that to act
prematurely deflates the value of the coal by $125-$187 million. This price tag alone represents
more revenue than trust lands earn in a two to three year period.

The Land Board should not proceed with leasing these tracts until an accurate, transparent and
qualified appraisal is completed. Moreover, these tracts should not be leased until the trust can
receive the full value of the resource and there is a guarantee that schools will be appropriately
compensated. To lease these tracts at this time would be premature, shortsighted, imprudent and
contrary to State law.

The Appraisal is Fundamentally Flawed
The appraisal contains significant errors, omits critical information, contadicts previous findings
of the same consultant, and does not provide adequate information by which to analyze the data.
In short, the appraisal is seriously flawed. To rely upon it would breach the fiduciary
responsibility of a trustee.
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The appraisal bonus bid value of $0.05 to $0.07/ton appears to underestimate the value of the
coal:

Nineteen Lease by Application (LBA) tracts were considered for comparison. The three
LBA mines analyzed in the appraisal received some of the lowest bonus bid prices, 13 of
the 19 LBA sites received higher bonus bids than the three analyzed. All other bids were
higher than 2 of the 3 that were analyzed. In other words, the comparisons do not
necessarily accurately reflect the current market.

Analysis of heat content of the coal was flawed:

a. The appraisal found that, "There is no clear pattern in Charts 2.1 and 2.2, indicating
that bid price is not tied strongly to heat content or sulfur percent." (Appraisal, p.
2-5) Emphasis added. Here the appraisal clearly states that the Btu value is not an
important factor in the bid price. However, a few pages later the appraisal lowers the
bonus bid price because Btu content. (Appraisal, p. 2-9) This decision to lower the
bid price because of Btu content directly contradicts the previous statement that "the
bid price is not tied strongly to heat content...."

b. Montana coal generally has higher heating values than Wyoming's PRB coals.
(Appraisal, p.2-4) The appraisal states that coal is sold by the Btu and not the ton so
higher Btu valued coals will be more valuable than lower Btu value coal. (Appraisal,
p.2-3) Although the appraisal states this as fact, it does not provide a citation for the
actual Btu value of the Otter Creek coal nor does it provide a description of how the
appraisal adjusted for this Btu value. The reader is left to guess how this calculation
was derived.

c. According to early information submitted by Great Northern Properties (GNP) to the
Department of Natural Resources and Conservation (DNRC), the Btu content used in
this appraisal, 8,609 Btu/lb, is lower than GNP's previous estimate of 8,750 Btu/lb.
("Great Northern Properties LP, GNP Tongue River (Otter Creek) Project,'o Hill &
Associates, and "Project Overview - Otter Creek Project, Great Northern Properties
LP." Both documents can be found at
http://dnrc.mt.gov/trust/MMB/otter_creek/Default.asp) Great Northern Properties,
owner of the interspersed acres, is in the best position to have determined the energy
content ofthe coal in the area.

The Btu value of the coal appeers to differ thLroughout the document. Section 2 lists
the Btu value of the Otter Creek tracts as 8,609 Bfl/lb, (Appraisal, Tables 2.4 and2.5)
The income approach assumed a Btu value for these tracts of 8,800 Btu/lb.
(Appraisal, p. 3-10) Appendix B lists the Btu value of the Otter Creek coal as 9,100
Btu/ton. (lt appears that the units used in Appendix B of Btu/ton, are inconect.)

The dry basis Btu values in Appendix C of the appraisal for Otter Creek LMU 5 and
LMU 6 differ from the Btu value listed in Norwest's previous analysis. (Norwest,
Otter Creek Property Summary Report, Volume I of II, Table E.l LMU Summaries.)
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The dry basis Btu values listed in the previous Norwest Summary Report are higher
than those used in the appraisal.

The appraisal used inappropriate mines for comparison. The most recent Montana LBA
project at Spring Creek had a bid price of $0.1833. The other two comparisons are 9 and
l0 years old. The most recent LBA bids in the PRB were for $0.7505/ton, $0.9710/ton,
and $0.1833. These prices are far better indicators of the per ton bonus value than figures
from a decade ago. Furthermore, Otter Creek coal compares favorably with these other
sites in the Btu value of the coal.

The appraisal's analysis of the sodium content in the coal is flawed:

a. The appraisal contains a figure for the sodium content of the ash (Na as o/o of Ash) that
differs from previous documents. The appraisal tises a figure of 7S1% Na whereas the
technical document prepared by the same consultant reached a different conclusion:
"The sodium content of the ash is considered high and averages between 6.0 and 7.0
percent." (Norwest Corporation, Otter Creek Property Summary Report, 2006, p. E-
3.) This difference is significant as the appraisal adjusts the value of the coal based
upon this factor - the lower the value of the sodium content the higher the value of the
coal.

b. The appraisal says that this coal is of lower value because of its high sodium content.
However, listed LBA projects with high sodium contents had bonus bids of
$0.1833/ton, $0.1097/ton, $0.1600/ton, $0.1l3l/ton. All are significantly higher than
the $0.05-0.07 bonus bid price that is being put fonvard in the appraisal.

F The analysis of stripping ratio is inaccurate, nontransparent, and contradicts the
consultants' previous analysis:

The appraisal does not make an adjustment for stripping ratios. The document lists
the stripping ratios at the comparable mines as 2.89 BCY/ton, 2.08 BCY/ton, and 3.51
BCY/ton for Spring Creek 1, Spring Creek 2, and Rosebud respectively. (Appraisal,
p.2-33) The appraisal fails to give a similar strip ratio for the Otter Creek tracts.
Appendix C contains some information on various strip ratios for LMU 5 (Logical
Mining unit), but does not provide a similar comparison to the other mines.

The data used on comparable mines' strip ratio is undermined by Norwest's previous
analysis of the Otter Creek tracts in which it shows the comparable mines as having
much higher stripping ratios than listed in the appraisal:

"All Montana mines have been operating for many years and are experiencing
higher stripping ratios in the range of 3-4:l at Spring creek, climbing up to 9:l
and higher at Decker. These higher strip ratios put these mines at a disadvantage
with respect to Otter Creek's projected operating costs, as they each must move
more waste to uncover the same amount of coal as at Otter Creek." Norwest.
Otter Creek Property Summary Report, 2006,p. 8-5.)
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c. The appraisal's comparable lease sales approach fails to make any adjustments for
strip ratio despite the fact that it claims to make such an adjustment:

"The final per ton value is calculated by taking an average of the similar lease
sales or one that is the closest in coal quality and stripping ratio to the new
property and applying any adjustments for differences in these parameters.o'
(Appraisal, E-l)

d. The appraisal's failure to adjust for strip ratios undermines its own claim that the ratio
is critical to determining the value of coal:

l'Table 2.2 ... illustrates the selected LBA sales with their respective parameters
of coal quality and strip ratios which are key contributors in determining
mining cost and marketability of the coal from a particular property."
(Appraisal, p. 2-3) Emphasis added.

e. According to Great Northern Properties the Otter Creek strip ratio is 1.4 BCY/ton
(Great Northern Properties LP, GNP Tongue River (Otter Creek) Project," Hill &
Associates, and "Project Overview - Otter Creek Project, Great Northern Properties
LP, " http ://dnrc.mt. gov/trusVMMB/otter*creek/Default. asp)

f. Norwest previously determined the strip ratio of LMU 5, the unit analyzed in the
appraisal, by saying, "It covers a total 7,000 acres and contains 751 million tons of
coal at an average effective strip ratio of 2.8:1" Qllorwest, Otter Creek Property
Summary Report, 2006, p. 3.5.) The appraisal wrongly fails to adjust for strip ratio
despite Norwest's previous finding that higher strip ratios increase cost and when
compared to other mines the Otter Creek tracts have an economic advantage over the
3 mines that were used in the comparison analysis.

$0.1600 for Spring Creek (Spring Creek Coal), Spring Creek (Kennecott), and Rosebud
(Western Energy) respectively. Each of these is significantly higher than the appraised
value of this site. Given the deficiencies mentioned above, the appraisal should revisit the
comparables and the deductions to accurately reflect the potential value of these tracts.

The failure of the appraisal to accurately account for strip ratios, Btu values, sodium content, and
comparable bonus bids makes the analysis too flawed to be relied upon for leasing.

It should be noted that the highest bonus bid of PRB mines was at the West Roundup mine. The
appraisal says that this high bid was attained after the State first rejected the bid and had two
companies competing in the subsequent bid.

This case is a good indicator for the Board. In that case the State's rejection of the initial bids
resulted in competition. The appraisal notes that competition was a primary driver for bonus bid
prices at West Roundup. (Appraisal, p. 2-8) If the State decides to move forward with leasing
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these tracts, it should qualiff its leasing project by saying it must receive a sufficient number and
quality of bids to indicate a competitive market exists at this time. Without such competition, the
State could fail to rcalize the appropriate revenue for the tust.

Tongue River Railroad
According to the appraisal, the cost to develop the Tongue River Railroad (TRR) is the primary
driver deflating the value of the Otter Creek tracts. The appraisal estimates that the lack of a
railroad will cost the State between $124.8 million and $187 million.

The comparable lease sales approach provides that the value of the coal, if.the TRR is developed,
is $0.1766lton. (Appraisal, p. 2-10) When the cost of building the TRR is factored into the
appraisal, the value of the coal plummets to $0.05391ton, a fraction of its previous value. The
income approach puts the value of the bonus bid amount at $0.0652. Both are extemely low due
to the cost to develop a private railroad.

The income approach similarly assumes an enonnous cost to the State for developing the Otter
Creek tracts prematurely. The appraisal acknowledges the significance of this adjustment:

"Valuation rules require the evaluator to consider only those improvements that are
already in place and not speculate on proposed additions. As such, the cost of the entire
rail line to Miles City must be included along with a rail spur and loading loop at the
mine location. The impact is significant as the estimate for the rail line only (not
including the six mile spur or loading loop) is $187M." (Appraisal, p. 3-5)

The State should wait until the railroad is built before proceeding with the leasing of these tracts.
The coal is not going anywhere. The TRR is permitted and moving forward. The TRR is a
private venture and the idea of the State assuming the $187 million up front cost and risk for the
project is like robbing the trust to pay a private business to operate. Instead of deducting the cost
of the railroad from the value of the coal, the state should resist moving forward with Otter Creek
until the railroad is funded and built. Only then will the State receive full market value for its
coal resource. Until then the State will penalize itself by as much as $ I 87 million. A decision to
move forward at this time would appear to put a private interest ahead of the State's tust
obligation. By leasing these tracts prematurely the state will lose up to $187 million - three times
as much as the Trust earned for public schools in 2008 alone!

It would defu logic for the State to pay to build a railroad for a private entity and attain no
ownership interest in the venture. One need only look as far as BNSF rates charged to Montana
grain growers to understand what can happen in a captured market. Either the State should own
the railroad, or a portion thereof, if it pays to build the railroad, or it should wait until the railroad
is completed before it moves forward with leasing these tracts so it can capture the full value of
the Otter Creek tacts.



The State Should Not Sell into a Depressed Coal Market
When it comes to coal and global warming only one thing is certain - the market for coal is in a
state of uncertainty. The uncertainty stems from the current nationwide recession, pending
federal regulations, proposed Congressional action and worldwide concerns over climate change.

There is wide-scale agreement that Congress will regulate greenhouses gases in the near term.
There is less certainty over the price tag that will be placed on carbon emissions. Similarly, the
federal government is moving forward with rules to regulate the capttre and storage of carbon
dioxide from coal plants, but there is great uncertainty about the details of such regulation and
how much it will add to the cost of fossil fuels. These factors have caused an unprecedented
reversal in coal development nationwide. Put simply, the coal development industry has placed
an unprecedented number of new coal plants on hold until increased certainty is restored to the
market.

Just a few years ago the National Energy Technology lab predicted that as many as 150 coal-
fired power plants were in some stage of development across the country. In the last month,
some estimate that as many as 100 of those plants have been stalled.
(http:i/sienaclub.typepad.com/comp assl2009l|7lthe- I 00th-coal-plant-milestone.htrnl) NETL
attributes the decline in development of new coal-fired plants to the following: "Delays and
cancellations have been attributed to regulatory uncertainty (regarding climate change) or
strained project economics due to escalating costs in the industry." ("Tracking New Coal-fired
Power Plants," National Energy Technology Laboratory,613012008) Emphasis added.

The 2009 Montana legislature adopted an initial regulatory framework for carbon capture and
sequestration (CCS). The rules for the program, and hence its costs, are not yet developed. The
Board of Oil and Gas Conservation will develop Montana's rules in the next few years. At the
national level, the federal government issued draft rules last summer and expects to move
forward with finalizing its rules in the next couple of years.

The impacts of any regulatory framework for CCS at the state or national level will depend
almost entirely on the outcome of federal legislation addressing global warming. Legislation
currently moving through Congress establishes a cap-and-trade framework that encourages coal
development using CCS technology. If the current proposal that passed the House of
Representatives is eventually adopted by the Senate and signed into law, there will be more
certainty regarding coal and the costs associated with its use and development into the future.
The coal industry is in limbo until that time. The Land Board should wait, just as the industry is
waiting, until Congress acts. Once the industry fully understands what will be required of it in
the future, coal projects may move forward.

Undivided Loyalty to Trust Means Waiting to Lease
The Land Board, as trustee, must have an undivided loyalty to the fust. It must consider present
and future generations equally in its decision-making. And, it is required to consider the long-
term interest of the trust:



The board shall administer this trust to... secure the largest measure of legitimate andreasonable advantage to the state; and... provide for thJlong-term financial support ofeducation. 77 -l -202 MCA

It would be inappropriate for the Board to act prematurely and favor today,s beneficiaries whenwaiting for the market to rebound will result in a significant long-term advantage to thebeneficiaries' Likewise, placing the interests of a piivate railroad ahead of the long-term interestof the beneficiarielwould be imprudent. waiting^for private developers to construct the railroadwill result in significantly larger returns to the trust. The Board should not sell an asset into adepressed market just because an appraisal has been completed. Instead the board should waituntil the time is ripe and markets are favorable to leasing.

Many interests are pressuring the Land Board to act prematurely and move forward with leasingthese tracts now despite a depressed market and martet uncertainties. But the Land Board is notrequired to lease these tracts at this time.

"Coal leases authorized. ...the board mav lease in a manner that it considers in the bestinterest of the state any state lands to which the title is vested in the state. . . . - 77 -3-301MCA. Emphasis added.

The Land Board should not allow itself to be pressured into an imprudent decision on leasing.once leased the state is locked into any lease for l0 years regardless of how the marketimproves due to the elimination of regulatory uncertainties. A prudent investor would wait forthe markets to rebound, certainty to be restored and the benefiCiaries to be fully compensated forthe trust asset.

Money Will Not Flow to Schools
Finally, the most pressing argument the Land Board faces is the argument that schools are inneed of money now. This argument evokes sympathy from every corner of the state. However,under the existing legal structure of trust t.uin*, fllwing to the State, the revenue generated
from this proposal will not flow directly to education. YetI Montana law requires the revenue godirectly to education:

"The proceeds from the leases (of coal development resulting from the Crown Butte land
exchange) must be used for the- direct funding of education, including K- l2 school
districts' institutions of higher education, and vJcational-technical education, unless
otherwise provided in the transfer agreement.- 77-3-303 (2) MCA. Emphasis added.

The legislature has failed to establish an appropriate statutory framework to guarantee that
education will directly benefit from the teasing of these tracts. The money from these parcels will
flow to the general fund and then be distributed by the legislature. current law does not bind the
legislature to increase school funding by a commensurate amount. Until the legislature amends
current law to guarantee a direct benefit to schools from the leasing of the Otte"r Creek tracts. the



Land Board should not lease these tracts. To do so would result in the loss of hundreds of

millions, if not billions, of dollars, for public education in Montana.

Conclusion
It tr pt"-"t*e to move forward at this time. The appraisal is deeply flawed, deficient in its data

and analysis, and internally inconsistent. The market for coal resources is temporarily depressed

because of uncertainty ovir impending federal laws and regulations. The cost to build the TRR

sharply diminishes the value of the asset. The cost to build the TRR should not be borne by the

Stati but should rest with the private sector. All of these issues will be resolved within the next

few years and will cause the S-tate to derive far more revenue in the near future. To hastily move

forward now instead of waiting for the market to rebound would be imprudent.

ru
Program Director

Cc: Monte Mason
Minerals Management Bureau Chief
Dept. of Natural Resources and Conservation
PO Box 201601
Helena. MT 59620-1601


